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To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura EmmettIWHO/EOP, Julie A. Fernandes/OPD/EOP, Andrea Kane/OPD/EOP 
Subject: FYI: Heads up will go t'? Erskine on two welfare/immigration items 

FYI, OIRA is now clearing two documents for the Federal Register, and will send one of their 
heads-up notes to Erskine about them. They'll be published around Monday. They are: 

1. Definition of federal public benefit: Elena, Rob Weiner, and I worked with HHS on this. It is 
HHS's binding guidance as to which of its programs are federal public benefits. Under the welfare 
law, illegal immigrants are not eligible for federal public benefits. The guidance clarifies that about 
30 HHS programs are off-limits to illegals, most of which are very small. The big ones are adoption 
assistance/foster care, CSBG, LlHEAP, Medicare, Medicaid, SSBG, CHIP, and TANF. The two most 
noteworthy decisions are that community health centers are not federal public benefits (major good 
news for immigrant advocates, who argued that shutting off these centers to illegals would be 
dangerous to the public health and to citizen children; Lamar Smith may react); and that child care 
funds are federal public benefits (bad news for the child care . which will now have 0 

2. INS Verification Rule: This proposed rule is required by welfare reform. It tells providers of 
federal public benefits how to make sure that they are providing benefits only to those who are 
eligible for them -- i.e., how to screen out illegal immigrants. This will be seen as a tougher 
interpretation than Item 1, so the immigrant groups may be unhappy. (That's why we decided to 
release these together.) It requires providers to look at documents for everyone, includin citizens, 
which providers will see as a major bur en, ut t e aw is relt clear on t . "Charitable 
org Izations" are of the hook, though, as are programs like food stamps that have existing rules 
on ' how to verify, , 

I'll try to write a short, coherent item on these for the weekly. We are not looking for press on 
these, needless to say. I'll tell HHS and INS to do a good rollout with the Hill and the groups. 



· .. 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Heads-up Memo 

The memo below was signed and sent to Erskine Bowles on Wednesday, July 15th_ 

MEMORANDUM FOR ERSKINE BOWLES 

THROUGH: Jack Lew 

FROM: Donald R. Arbuckle 

SUBJECT: Heads up on HHS Notice Defining Federal Public Benefit and DOJ 
Proposed Rule on Verification of Eligibility for Public Benefits 

HHS and DOJ are preparing to publish two documents in the Federal Register (an HHS 
notice and a DOJ proposed rule) that will provide the framework for implementing key 
provisions in the 1996 Welfare Reform Law, banning the receipt of Federal public benefits for 
non-qualified (largely illegal) aliens_ 

The HHS notice presents for the first time the Administration's interpretation of the 
definition of a Federal public benefit and provides a list of the HHS programs so defined. To 
date, programs have been operating without knowing whether they fall under the definition. 
In the notice, only those Federal programs that have an explicit eligibility determination 
process are defined as public benefit programs. This definition thus includes programs like 
Medicare, child care and the Child Health Insurance Program, but excludes public health 
clinics. 

The DO] proposed rule requires Federal public benefit programs to verify alien and 
citizenship status. The rule is mandatory for Federal Public Benefit programs, but is optional 
guidance for State and local programs. Charities are exempt. The law requires these 
programs to conduct matches with an INS database of eligible aliens to verify alien status. 
The rule would require applicants to provide written proof of their citizenship, unless the 
agency already has regulations in place governing citizenship verification. The rule also 
provides a temporary waiver for those programs where written verification would present a 
hardship, to allow programs time to comply with the new rule. 

We believe that as a combined policy, the definition and the verification requirements 

• 



form a fairly middle ground position and should be generally well received. We cannot, 
however, rule out a surprise response, from Congress or the field. 
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§ 1611.' Allen. who' are not q~'alified aliena ineligible fo; Federal public benefila 

(a) In ,enerat 

Notwithstanding any other provision 'of law and except as provided in subsection (b) of' 
this section, an alien who is not a qualified alien (as defined in section 1641 of this tiUe) 
is not eligible for any Fedenil public benefit (os defmed in subsection (c) of this section). 

(b) Exception. 

(I) Subsection (a) of this section shall not apply with respect to the following Federal 
pubUc benefits: 

(A) Medical ""sistance under title XIX of the Social Recurity Act [42 U.S.C.A 
§ 1396 et seq.} (or any successor program to such title) for care and services that 
are necessary for the treatment of- an emergency medical condition (a.q defined in 
section 1903(v)(3) of such Act [42 U.S.CA § 1396b(v)(3)]) of the alien involved and 
are not related to an organ transplant procedure, if the alien involved otherwise 
meets the eligibility requirements for medical 38..~ist.ance under the State plan 
approved under such title (other than the requirement of the receipt of aid or 
assist:mce under title IV of such Act (<12 U.S.CA § 601 et seq.], supplemental 
security income benefits under title XVI of such Act [42 U.S.C.A. § 1381 et seq.I, or 
a State supplementary payment). 

(B) Short-tenn, non-eash. in-kind emergency disaster relief. 
(e) Public health assistance (not including any assistance under title XIX of the 

Social Security Act [42 U.S.CA § 1396 et seq.]) for immunizations with respect I<> 
immunizable diseases and for testing and treatment of symptoms of communicable 
diseases whether or not such symptoms are caused by a communicable disease. 

(D) Programs. services, or assistance (such sa soup kitchens, crisis counseling 
and intervention, and short-term shelter) specified by the Attorney General, in the 
Attorney General's sole and unreviewable discretion after consultation with appro
priate Federal agencies and departments, which {i) deliver in·kind services at the 
community level, including through public or private nonprofit agencies; (ti) do not 
condition the provision of assistance, the amount of assistance provided, or the cost 
of assistance provided on the individual recipient's income or resources; and (iii) are 
neces5ary for the protection of life or safety. 

(E) Programs for housing or community development assistance or financial 
ossistance administered by the Secretary of Housing and Urban Development, any 
program under title V of the Housing Act of 1949 [42 U.S.CA § 1471 et seq.]. or 
any assistance under section 1926C of Title 7, to the extent that the alien is 
~g such a benefit ot:! August 22:, 199ft 

(2) Subsection (a) of this section shall not apply to any benefit payable under title II 
of the Social Security Act (42 U.S.CA § 401 et seq.] to an alien who is lawfully present 
in the United Ststes os detennined by the AtJ.orney. General. to any benefit if 
nonpayment of sum benefit _~ould contravene an international agreement described in 
section 233 of the Social SeCurIty Act [42 U.s.CA § 43.1]. to any benefit if nonpayment 
would be contrary to section 202(t) of the Social Security Act [42 U.S.CA § 402(t)]. or 
to any benefit payable under HtI~ II of the Social Security Act [42 U.s.CA § 401 et 
seq.] to which entitlement is based on an application nIed in or beCore Uie month in 
which this Act becomeS I.... . ;,. "., 

. (3) Subsection (a) of this· section shall not apply to any benefit pay~ble under HUe 
XVIII ot the SociaI.Security Act (relating to the medicare program) (42 U.S.CA 
§ 1396 et aeq.] to an allen Who is lawfully present in the United States .. 
determined by the Attorney General and. with n!Spect to benetita payable under 

part A of such title, who l\'B8 authorized to be employed with respect to any wages 
attributable to employment which are counted for purposes of eligibility for such 
benefita. .. . . .. . 

(4) Subsection (a) of this section shall not apply to any benefit payable under the 
Railroad Retirement Act of 1974 [45 U.S.CA § 231 et aeq.J or . the Railroad 
Unemployment Insurance Act [45 U.S.CA § 351 et seq.] to an alien who is lawfully 
present in the United States as determined by the Attorney General or to an alien 
residing outside the United States. 

(c) "Federal public benefit" defined 

(t) Except as prOVided in paragraph (2), for purposes of this chapter the tenn 
"Federa1 public benefit" means- . 

(A) any grant. contract. loan, professional license, or commerciallicenRc provided 
by an agency of the United States or by appropriated funds of the United States; 
and 

(0) any retirement, welflU"e, heallli. disability, public or assisted housing, po~t· 
secondary education, food assistance, unemployment benefit. or Bny other similar 
h fi~ for ~~i~I.1 . ent..~ or a.c;sistance are provided to an fiiiCJiYRffiaJ. nOUfmnora. 
or ramd ell hillt umt y an agency of the' United States or by appropriated funds 
o Ie Uniled Stales, 

(2) Such term shall not appJy-

(A) to Rny contract, proressional license, or commercial license for a nonimmi· 
grant whose visa for entry is related to fluch employment in the United States, or to 
a citizen of R freely a .. ~soci8t.ed state. if flection 141 of the applicahle compact of free 
Msociation approved in Public Law 99-239 [48 U.S.C.A. § 1901 note) or 99---658 (48 
U.S.CA § 1931 note) (or a successor provision) is in effect; or 

(B) with respect to benefits for an alien who as a work authorized nonimmigrant 
or as an alien lawfully admitted for pennanent residence under the Immigration 
and Nationality Act [8 U.S.CA § 1101 et seq.] qualified for such henefils and ror 
Whom the United S~tes under reciprocal treaty agreement.c; is required to pay 
benefits, as detennmed by the Attorney General, after consultation with the 
Secretary of State. 

PRWORA CONFERENCE REPORT 

The intent of the conferees is that title I, part A of 
the Elementary and Secondary Education Act would not be 
arfccted by section 40 I because the benefit is not provided 
to an individual, household, or family eligibility unit. 
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SupcfYising Anomeys 
David P. R:Jp:sllo 
Sharon Perley M:ulinR 

Sharon Daly talked to Jack Smalligan at OMB about the federal public benefit issue last 
month. We PTepared the attached analysis on the issue and just sent him an updated vCTsion (see 
attached memo). 

Obviously, there are policy -- as well as legal-- implications to all this. I'd love to be 
able to come by with my Teaching Fellow apd some students to talk to you about this, as well as 
our (still pending) issue about immigrants w,lth disabilities and reasonable accomodations. I'll 
call you soon to see if we can set up a time. ' ' 

By the way, I've already mentioned ~o Elena Kagan that I want to come by and talk about 
this. If she can join us, that would obviously be great. 

Thanks for everything. 

III F Slrul NIP,' Room 340' JIItJ.tAinglon DC If)I)Q[·ms 
2Otrofl.9595 F~ tll(I!·06l·96/Jl 

f~""'Ho'1l'fDfnI,tIfu 
~ 
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RE: 

Jack Smalligan 

Sharon Daly , 
Deputy to the President for Social Policy 

March 6, 199~ 

Definition of,ipederalPublic Benefit" 

P.003 

Attached is a new version of an analysis of the federal public benefit issue prepared by 
our legislative lawyers at the Georgetown Federal Legislation Clinic. I faxcd you the original 
version on February 6. The only difference Is the addition of a new section on page 4 that sets 
forth an application of our suggested approath. 

As r noted in my February 6 cover nIemo, we would like to meet with you to discuss this 
issue. Of course, if you agree with our analysis completely, we'd love to just see that reflected in 
your final guidance. But if you want to puslj my lawyers at Georgetown on some of the legal 
analysis (as I am sure you may wish to), I w~lUld greatly appreciate it if you would give us that 
opportunity. 

David Rapallo from the GeorgetowniFederal Legislation Clinic will call your office to 
see if a meeting can be arranged. Thank you again for your attention to this matter. 
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Do," 
Judith C. Areen 

Superviaing AUnfnm 
Drnd p, RopoUo 
Sharon Perley M:l:!iling 

OirccclH' 
Anocillce Pl'Uf~$OJ' Ilr L.::aw 
Ch:ai R, Fcldblum 

Definition of "Federal Public Benefit" Deputy Dirccror 
R. Scon Foltcr 

, " 

Senior Policy F'~lIQ"" 
Timmhy M. Wc:,rmun.:lal)d 

Under the Pers'onaI Responsibility and 
Work Opportuni~ Reconciliation Act of 1996 

Ex«udvc tVN$W1I 
1 .• ~.Il1:ttil <'_ M().'tt 

Under the Personal Responsibility atid Work Opportunity Reconciliation Act of 1996, 
Pub. L. No. 104-193, 110 Stat. 2105 (pRWqRA). "not qualified" immigrants arc generally 
ineligible for "federal public benefits." 8 U,S.C. § 1611. The categories of immigrants denied 
such benefits are defined precisely by statute, see 8 U.S.C. § 1641, but the category of benefits 
affected is defined only in general terms. " 

1. Statutory Definition 

The statute defines "federal public benefit" as follows: 

Except as provided in paragraph (2): for purposes of this chapter the term "Federal 
public benefit" means -- ' 

(B) any retirement, welfate, health. disability, public or assisted housing. 
post-secondary educdtion. food assistance. unemployment benefit. or any 
other similar benefit jor which payments or assistance are pruvided to an 
individual. household; or famjly eligibility unit by an agency of the United 
States or by appropri@tedfunds of the United States. 

8 U,S.C. § 1611(c)(1). 

n. Preliminary Regnlatory Interpretation 

In November, the Department of Jus~ice (001) addressed the definition of federal public 
benefit in a preliminary manner. See Interim Guidance on Verification of Citizenship, Qualified 
Alien Status and Eligibility Under Title IV of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996,62 Fed. Reg. 61;344, 61.361-62 (1997) (Attaclunent 3). , , 

The interim guidance provides a genj:ral framework for determining whether a particular 
program provides a federal public benefit. the guidance demonstrates this framework by 

Iff F Slrttl NWiRoom 340' WaslzinglO' DC t«IUJ.!09S 
lOl-6.k.PS9S F,« # 101-6ISl-9W 

1~/""gtI'~"'" 
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including several examples of programs atld~assistance that are and are not federal public 
benefits. We largely agree with the interpretation set forth ill DOJ's interim guidance, but we 
propose some additional clarifications. 

Ill. DOJ's Analysis and Our proposedlClaTificatioDs 

DOJ's interim guidance divides part lJ of the definition offederal public benefit into three 
components. In order to qualify us a federal:public benefit, the benefit must: 

.' . 

(A) fall into one of the expressly tnumerated categories (retirement, welfare, health, 
etc.) or be similar to one of tltcsc enuinerated categories; 

(B) be provided by a federal age~y or with federal funds; and 
(C) be provided to an individual, household, or family eligibility unit. 

We agree this is the proper way to analyze the applicability ofthe defmition of "federal public 
benefit" to any particular program. 

A. Expressly Enumerated Catekories 

According to the statute and the int~m guidance, a benefit must fall under one of the 
categories listed in the statute, or be similar to one of the categories listed (similar to retirement, 
similar to welfare, similar to health, etc.), in;order to qualify us a federal public benefit. 

DOJ's interim guidanee correctly notes, for example, that unemployment benefits fall 
within. the listed categories, and hence woul¢ be considered a federal public benefit. The 
guidance also correctly notes that police seryices, fire protection, and crime victim counseling are 
not federal public benefits because they are ~ot similar to any of the listed categories. 

B. Federal Agency or Federal-funds 
< 

According to the statute and the inteiim guidance, a benefit must be provided by a federal 
agency or with federal funds in order to qua~fy as a federal public benefit. 

For example, DOJ's interim guidan~ states that a local agency or community 
organization that receives a grant from a fc~ agency, and subsequently provides benefits with 
such funds, is considered to be providing a ~edcral public benefit, assuming other conditions of 
the "federal public benefit" definition are met. W., agree with this analysis and example. 

C. Individual, Hous~hold, or F(,mily Eligibility Unit 

.1. General Intent of C~ngress ;Recognized in Interim Guidance 

Accol'<ling to the statute and the inte~ guidance, a benefit must be provided to an 
.' 

2 
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"imlividual, household, or family eligibility luut" to qualify as a federal public benefit. 

The statutory limitation (to an "individual, hOusehold, or family eligibility unit'') is 
intended to exclude community-based benefits from the definition of federal public benefits. The 
aid some individuals may ultimately receive·;from snch programs is not the kind of aid Congress 
intended to bar to not qualified immigrants. i 

; 

DOJ's interim guidance reflects this ~nderstanding. For example, the guidance states that 
"generally available" services, such as fire aitd ambulance services, are not federal public 
benefits. The focus of these programs is on entire cbmmunities, not individuals, households, or 
families, and they are given to whomever may need them. . .. 

Similarly, DOJ's interim guidance stPtes that any program that builds or rewvates 
libraries or parks docs not provide a federal ~ublic ~nefit. That an individual may profit by 
walking through the park, or taking a book Qut of the library, does not change the central fact that 
the benefit, very clearly, is aimed at the com1nunityjn which the library OT park is located. 

2. Recommendation th~t DOJ :Clarify Congressional Intent By 
Discussing Conferen~e Report 

DOl could clarify its discussion oft~is component of the test by recognizing that 
Congress expressly addressed the meaning of the limitation "provided to an individual, 
household, or family eligibility unit" in the ¢onfererlce report accompanying the PRWORA. 

" . 

The conference: report includes the tollowing statement: 

The intent of the conferees Is that titre 1. part A of the Elementary and Secondary 
Education Act would not be ajJectedioy (rhebar on receipt offederal public benefitsl 
because the benefit Is not provided tt) an individual. household. or family eligibility unit . . , 

H.R. CONF. REP. No. 104-725, at 380 (1996). reprinted in 1996 US.C.CAN. 2649, 2768. 

DOJ should include this statement iJ'liits [mal guidance. Moreover, DO] should explain 
that federal public benefits do not include b~efits provided by programs that are structured in a 
manner similar to title I, part A of the ElemEintary and Secondary Education Act (ESEA). 

Title I, part A of the ESEA providesfederaIgrants to school districts that, in tum, fund , 
individual schools. The amOlUlt of money ClICh school district receives is based on the number of 
children from poor families in that school di$trict as.a whole; the amount of money each school 
subsequently receives from the district is b~cd on the number of children from poor families 
eligible to attend that school. See 20 U.S.C.i§§ 63 q, 6333. 

If50% or more of the children eligi~e to attend a school are from poor families, the 

3 
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school may choose to use its ESEA funds to.ioperate.a "schoolwide" program designed "to 
upgrade the entire educational program in [tiie] school." 20 U.s.C. § 6314(a)(I). The ESEA 
money, in these cases, essentially goes into ~e school's general fund. The school need not 
identify the particular children who are eligible for the services paid for with the ESEA funds. 
20 U.S.C. § 6314(a)(3)(A). 

If a school chooses not to operate a s~hoolwide program, or if less than 50% of the 
children in its attendance area are not from Poor families, the school must use the ESEA funds 
for a "targeted assistance" program. See 20 U.S.C. § 6315(a). Under such a program, the school 
must determine which individual children are eligible for services. See 20 U.S.C. § 6315(b). 
These children must be "identified by the sc~ool as failing, or most at risk of failing, to meet ... 
student performance standards." !d. The ''t;p-geted assistance" money may be used to provide 
services only to these children. 20 U.S.C. §6315(a). 

The critical structural element oftitl~ I, part A of the ESEA is that funds from the 
program arc not necessarily spent on servic~ for children who have been individually identified 
as eligible. Rather, program funds are provided to a: larger community -- a school in this ease -
in which all members of the school benefit. ~f course, individual children ultimately receive 
some specific, educational benefits from theiprogram funds. See, e.g., 20 U.S.C. § 631 S. 
Congress did not prohibit programs in which individuals will ultimately benefit from services, if 
the aim and structure of the program as a w~le is to focus on a larger community. For that 
reason, services paid for with ESEA funds are not -- in Congress' judgment -- "provided to an 
individual, household, or family eligibility ~it." 

3. Applieation of New Appro:ikh 
'i 

The final DOJ regulations and guida~ce should set forth a description of the type of 
programs that are not considered to be feder8I public benefits because they are designed to meet 
general commWlity needs. These programs Should not be considered federal public benefits even 
if the benefits are ultimately provided to spoo,ific individuals within the community who are in 
need. 

DOJ should also include an examplei in addition to the ESEA, of the kind of program that 
is not considered a federal public benefit under the '~individual, household, or family eligibility 
unit" prong of the definition. Community h~alth centers would be appropriate. In order to reach 
populations with the greatest need for heal~ care, community health centers are open to "all 
residents of the area served by the center." 42 U.S.C. § 254b(a)(1); see also 42 C.F.R. § 
5Ie.l02(c)(I) ("'communityhealth center' ,'.: .. means an entity which ... provides for all 
residents of its catchment area"). Since comInunity. health centers are structured to serve 
communities, like ESEA programs, the cent/hs do not provide federal public benefits to 
individuals.' . 

Considering this approach in light o*hc no~rofit charitable organizations exemption, 8 

4 
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U.S.C. § 1642(d), it is clear that our anaiysi~ is consistent with congressional intent. The 
exemption allows nonprofits to refrain from 'verifying the immigration status of applicants for 
federal public benefits, See id. Community health centers are typically operated by nonprofit 
charitable organizations. Excluding these cehters from the definition of federal public benefits, 
therefore, would lead to the same outcome as the verification exemption -- immigration status 
does not matter. The same holds true for m4ny other programs that, analyzed properly under the 
"individual, household, or family eligibility'~ prong, 'do not provide federal public benefits. 
Viewing the federal public benefits defmitiop and the nonprofit exemption consistently, so that 
they lead to the same outcome, best effectuajes congressi onal intent. 

IV. Conclusion 

DOJ's regulatory definition of "fed~1 public benefit" should be clarified by adding a 
discussion ofthe limitation provided by the phrase "individual, household, or family eligibility 
unit," as indicated in the conference report on the PRWORA. 

, ., 

·1 

'. 

, 

.~ 

Prepared by [he Georgetown Federal Legislation Clinic On $ehBlf of '. 
Catholic Charities USA (3/4/98.H'\CC,USA\SPRlNG.9g\(~ENN\FBD_.PB2,F1N) , 5 
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Interpretation of the Tenn "Federal Public: Benefit" Under the Pertlonal Responsibilit)' and 
Work Opportunity Reeonciliatioll Act or 19" 

SUIIIIWII'T 
A.s is 1tIQIk cleal' by the CDlljereme Report to the Welfare RIform statute cmd the DO.J 
verification guk/Dnce, Congress did not intend that eve". benefit ()1' service receivingjerkral 
resourcflJlf be cxmsidered a "/ederal public benefit." The .DqiQHtnenl of Health and Humon 
~es has J1Topored 'inteTpreting "fedsNl p!lblic benefit" to 171cludB 01Ily thoss benefitsfor 
whtch payments or assiston« are provided to an individual. household or ftmlily eligibility unit. 
pursuant to an application. Programs that do not ",alee "eligibllJty" dBr.rminatj07l$ 'IAIOUld not 
be subject to the veri/icatiDII requirements. This approach provides the strongest public heallh 
protection, reduces the confusion that providers and immigrunl communiti~ will/ace, and 
minimizes adminisl/'atlve burden on and increased costs to providBrs. Ahhough 0U7' propwed 
interpretation may be considered narrow, it denies nearly 95% oj DHHS resUllrces to no"., 
qualified immigrants. 

ISSUE 

What is a "federal public bene:fit" under the Personal Responsibility and Work Opportunity 
RtJconciliation Act of 1996, and which Administration programs will be required to verifY the 
citizenship or immigration status of every appli(:Bnt in order to deny non-quali:fied aliens "fedtJral 
public benefits"? 

BACKGROUND 

Section 401 of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
("PRWORA"). Pub. L. No. 104-193, provides that lUI alien who is not a qualifitJd alien is not 
eligible, with gertain speeU1ed e><eeptions, for any "federal public benefit." PRWORA defines 
"federal public benefit" as followS: 

(8) any grant, contr!U:t, loan, professional license, or commercial license provided by 
an agengy of the United States or by appropriated funds of the United States; and 

(b) any retiremetrt, welfare. health, disability, public or assisted housing, 
postseconWuy educatioo, food assistance, unemployment benefit. or any other similar 
benefit for which PlYIIlents or assistallce are provided to an individual. household, or 
family eligibility unit by an agency of the United Srates or by appropriated funds of the 
United States. 

1 
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DOMESTIC POLICY COL 
OORIES 

PR WOltA further requires that providers of "federal public bCliefits," unless othelWise exempted. 
verifY the citizenship or inunigration status of all individuals applying for "federal public benefits" 
(or PUIPoses of establishing eligibility and denying benefits to non-qua1i1ied aliens.' 

PRWOltA does !lOt identIfY the specific benefits that should be treated as "federal public 
benefits," and the definition in section 40 1, standlng alone, does not provide sufficient guidance 
for benefit providers to make consistent determinations. a Congress did not intend to define every 
benefit or service proviOed with Federal dollars as It. "federal public benefit." For example, HHS 
funds health promotion activities. To treat these as federal public benefits could have the result of 
requiriIJg verification of everyone who viewed health promotigD material II on a city bw billboard 
or pamphlets offered at a health fair. Therefore a criteria or standa:rd must be used to differentiate 
among all federally funded services. 

All DOl pointed out in its Interim Guidance on V crification of Citizenship, Qualified Alien Status 
and Eligibility Under Title IV of'the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996,62 Fed. Reg. 61,344 (J997) ("Interim GuidanceM

), the responsibility of interpreting 
the definition will fallon the federal agencies overseeing the programs. Our objective is to 
structure a logally pennisst'hle interpretation that 11150 accomplishes the Department's goals of 
protecting the public health and minimizing the administrative burden on our programs and 
providers? 

ANALYSIS 

/ 
Whether a particular benefit falls within part (a) of the definition (i.e., "any grant, contract, loan, 
professional license, or commercial license provided by an agency of the United States or by 
appropriated funds orthe United States") is fairly straightforward and doea not require any 
elaboration by the Department, Essentially, thesl:l "benefits" involve agreements or arrangements 
between federal progrlilllll and individuals, such as a research grant, student loan, or a patent 
license. For IlX8IDple, the Native Hawaiian Loan Program and the Repatriation Program, both 
administered by ACF, are "federal public benefits" because. as loan programs, they meet the 

, Smtioo 432 ofPRWORA provides lS fonows: 

Nol [ater" thiw 18 months after the dote of the enactment of litis Act. tbc IoJlJ>mey Oeocral of the Ullited States, 
after c:ollSl>llation wiCb the SccnoWy ofHeollh and Humllll Services, shaI1 promulgate ~ requ;m.g 
..-erificatioo that a person applying for a Federal public bencfu(lS defined in Secti"", 401 (c», to which !he 
limilation under section 401 applies. is a qualified .lien II1llI is eligible 10 receive sueb beru:fit. 

2 Sine« the enactment ofPRWORA In Augusr. 1 \196, HIlS Pl<'SlillllS bave been inumls.ted willi requests &om 
providers, including state and local eoveramc:n .... public and private org.nl• 8 d"" .. IIlld "tber benefit providers and 
grsn<eeO to clorify, mntlIll! 0IIler thin8!l. the 8COPG of the tcnn "fedcnl! pdbUc benefi~' 

/ 

3 The neod for1bc OcpmlnkDl to issue guidmce JIll a matter" suCh lS!hi. i.o boI$Iered by the statute itsdfwhich 
cxprcsoIy directs !be agencies tbat adnIinister ptogt'BIllS Id'""post infannaIion and provide gcocnd DOtificatioo to the 
public and to program rceipicnts afthe cb8l\p! n:gatdiI)g eligibility for any ouch program. .. ' PRWORA § 404(8). 
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If a benefit does not fall within (a), it must be detenninecl whether the benefit is a "federal public 
benefit" under (b). To qualitY as a "federal public benefit" under (b), a benefit must satisfY two 
conditions. First, the beneSt must be one of those eII1IIIIerUed in PRWOM 9ection 4tll(c)(l)(B), 
that is, a "retirement. welfare, hoaIth, disability, public or assisted housing, post~ndary 
education, food assistance, [or) unemployment benefit, n or be a "similar benefit." SflCOJId. a 
program's benefits or BSSistance must be provided to an "individual, household or fiunily eligibility 
unit by an agency of the United States or by appropriated fimds ofilie United States.· 

ConditioD 1 

A "federal public benefit" under (b) is "retirement, welfare, health, disability, public or assisted 
hoUsing, postsecondary education, food assistanc;;e, of unemployment beneJit, or any similar 
benefit." We assume: that this list encompassell, with certain exceptions, virtually iIIl benefits 
provided by HIlS programs, To the extent questions arise as to whether a particular HIlS 
prQgrant, such as Head Start, should fall Qutside the list, the Deplll1ment would make a case-by
tase determination. 

ConditioD :1 

Assuming the first oonditiOD is met, we must then consider whether the benefit is ·provided to an 
individual, household or fami Iy eligibility unit by an agency of the United States or by 
appropriated funds of the United States," The phrase "eligibility unit" in conjunction with the 
word "applying" in Section 432' susgests that a "federal public benefit" under (b) is a benlltit 
provided to an individual, household, or family pursuant to an appliCation for that benefit. 

What, for purposes of this interpretation, is an "application"? The dictionary defines "application" 
as "a request, 118 fOf aid, employment, 01 admission" and "the form or document for such a 
request, ". (Emphasis added), The word "request" in this defilliti.on suggests two things: first, 
that there is the possibility ofa denial based on the applicant's fililLire to melilt certain eligibility 
criteria; and two, that the provider has a process in place to assess or verifY whether the eligibility 
criteria are satisfied. 

• This intcrpn:UlbOQ of C.) is consistcnl with OrlJ' S inlapretatiaD in Its Interim Guidance, 

s Section 432 directs the AUtr4ey G=eraI, atlet coosultatioD with 1M Secretary ofHcalth ODd. Human 
S£rvioes. to "pmmulpto regula\ioDA requiring veriflollion that. p<:IlIOIl applying for" Federal p"bll~ ",".flt (as 
defined in Sa:tioo 40 I (e», to,.,mob the 1lmitatioD under section 401 IWIles, is a'l.ua1ified ali ... and is c1ig.'b1e to 
receive such bcndit." (Empbuls added), 

• Webstsr 's II NfIlIJ /l.lvsnidl Unlver.lry Didklnary J J 9 (1988), 

3 
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That an applicatioD must have an eligibility verification process in order to sati.&ty the definition of 
"federal public benefit" is a logical condition given the r:.ontext of the statutory definition and its 
relationship to the verification requlrelnent in section 432. Moreover, it appropriately considers 
how benefits are arJually provided to individuals in the field and it achieves our policy objective of 
minimizing the administrative burden inherent in veriJYins that the applicant is a qualified 
innlJistant or oitlzen. Providers that already administer an eli;ibility verifieation prtX1eSS will not 
be Ul!duly burdened by the added requitemCllt of verifying the appliCBDt's alienage status. This 
distinc:tion is particularly imponam at HHS where virtually all benefits target a particular group 
(e.g., elderly) or fOClls on a particular problem (e.g., mY/AIDS), and, therefore, in the case of 
these benefits, membermip in the group or having the problem could constitute an eligibility 
criteria. We know, however, that many programs do not requite their benefit providers to engage 
in a process to determine whether the requisite eligibility criteria are met. Such benefits would 
not require un "lIpplic;atlon" and, therefore, would not be a "fedo;ral public bomeDt." 

In light of this reasoning we haw composed 1M following definition: 

An application exists it; based on federal statute or regulation, or as a mattel' of pl'QClIce 
by thefedera/ agency administering rhe program: 

(1) the individual, household, or tlI.IniIy seeking the benefit must meet minimum criteria in 
order to be eligihle for such benefit; anel 

(2) the benefit provider or program determines that the individual, household, or family 
has mel the eligibility criteria by either (a) inspecting documentation proffered by the 
individual, household, or fiuniIy, or (b) by contacting a person or agCDGY outside the 
program.' 

Under this approach, "as a Inatter ofpractice by the federal agency administering d1e program" 
would be determined by the express words of a statute, regulation, or federal program guidance 
or the equivalent. Thus, to constitute an "application", in the absence of a statute or regulation, 
federal guidance or a simllar issuance applicable to all providers must establish eligibility 
determination procedures. 

DISCUSSION 

Alternative readings of "federal public benefit" create hardsbip not ollly for immigrants, but also 
for all other users of public benefits, and providers of those servlt:es. The statutory ex:emptions 
alone will not prevent hann to the public health-for all residents, not only immigrants. Alternative 
readings create undue administrative burden for providers. Finally, a. definition that encoropasses 

1 Tbeiefine, prosrII1IlB that rely mi self • ..-tion by an app\ic:am "Chat he or W. meets tba ",\cYan! eligibility 
,"rena do DO( = lhis SCtlOUd COIIditioo. 
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the broad range of all programs would be confi.JsiDg for providenllllld clients alike IIDd difficult to 
administer. We have already received several letters trom providers and other organizations, 
including the Natiollal Conference of State Legislatures (NCSL). the NatioMl Association of 
Counties (NaCo), and the National Council of La Raza, ~ Iloncem about the ambiguity 
of the tenn and urging us to construct a dldinition that will minimize admiDistJlltive burdetl. 

Beyond the Commuuieable Disease ElI:ceptiou-Proteding Public Health 

The communicable disease exemption (Section 401(bXl)(C» alone will not sufficiently protect 
public health since IIllIpY people do not realize that their symptoms are caused by a communicable 
disease until they are diagnosed in a medical visit. As a result of access restric:tions, many 
imxnigrants may have undiagnosed but serious communicable diseases but will not 5eek medical 
attention, increasing the risk to all communities. 

This is a wlnerable population: children (mostly US citizens) of Immigrant parents have almost 
twice the rate ofpoverty IItld are twice as likely to be uninsured as children of US bam citizens. 
As is DOted by the Children's Aid Society in a recent letter, imposing verification requirements 
tends to result in eligible individuals being denied benefits by oonfused and fearful providers, who 
may discriminate against immigrants lIS a group. An apparent decline in use ofhealth and other 
services is afFecting all immigrants, including citizen ghjJdren and qualified aliens. Most 
"immigrant" families mclude a mix of ci~ "qualified" and ''nonqualitled'' immigrants. 
Increasing1y, Immigrants fear possible CODl!equences of accessing care for themselves or their 
cbi1dren and therefore are less likely to seek care. llequiring Immigration documents in order to 
receive seMces may exacerbate this chiJling effect. 

The proposed definition would diminish the factors whic:b may be contributing to this decrease in 
utilization ofheaIth services while an overly "broad" definition would increase the facton. The 
pl'Qposcd defiDition maintains access to preventive and ba5ic health services. Other approaches 
that would reduce access will increase the pressure on emergency services and may lead to more 
costly and long term medical conditions. 

i 
Proposed Definition Would Protect Mllny Important Health Programs That are 
Threatened Under a Broader Definition, 

Most disease prevention activities are outside the commuoicable disease exemption and are 
provided by non-exempt public sector providers, but these services would remain accessible with 
the proposed definition. Under the proposed definition, services to prevent chronic (i.e. diabetes) 
and environxnental disease, breast and cervical cancer, lead poisonlng, injury control, occupational 
safety and health could still be provided. These services would not be protected by the 
exemptions. 

Access to flunily plllllI1ing, maternal and child health, and services for the elderly in alI cliniCs, in 
all neighborhoods and communities, wiU oontinue. Access would vary clinic to clinic ifwe rely 

s 

, 
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solely on the exemption for nonprofit charitable organizations (Section 432(d». non-proih clinic;s 
may not have the capacity to serve all the immigrants formerly served by local healtb departments. 
While most CollUllWlity Healtb Centers wo\lld meet the llOIlpl"ofu exemption. clic:nts would not 
necessarily seek treatment based on the tax: status of the providBtS. 

The proposed dr:6nitioD will result in consistently applied verification requirements, thus 
mitigating confusion among providers and immlgrant families. 

Minimizes costly burden on providers of complex verification procedures 

Our proposed definition would affect a smaller nurnbeI: of providers. thus minimizing the impact 
of lIlIticiPlded problems. Imposing coDfusins new verificanon requirements on providers will 
require redesigning public health and social service programs and may seriously binder them from 
fulfilling their missions to serve and be accessible to underserved populations. Imposing 
verification requirements on providlll"s that previously had no eUgibility procesSes will require Dew 

staff or using finite re5QUJCCS to train cUlTent staff, to understand these complex new immigration 
Nles and proceas requirements. These increased administrative costs borne by granteeS will 
reduc;e the resources spent on the vital services they provide to all of their clients. 

Again, the NCSL, NACo and others have expressed concern about the burdens imposed on state 
and local governments by a broad definition. Finally. the proposed definition alleviates the 
continuing conoern by non-profit providers about their potentialliabillty for providing benefits to 
non-qualified patieDts despite the non-pro.ti.t exemption. 

We Cannot Rely aD Exemptions to Maintain Safety Net Programs 

i 
By including several exempnoll.'l to the verification requirements, Congress clearly intended to 
safeguard access to public health and safety net progmms. However. the three statutory 
exemptions alone, fur communicable diseases, charitable non-profit organizations. and the 
Attorney General designation of services that protect life and safety and are not contingent on 
income, do not adequately safeguard the public health safety net if they are not applied within the 
proposed framework. 

The exemption fur communicable disea9e!i has limited applicability. Immigrants will not seek care 
iftl1ey do not know they are infectious. Clinics could only offer limited prevemive health care to 
chiIdrtm; Immuniutions. but not testing and treatment for congenital or non-communicable 
chronic diseases like asthma.. . 

i 
The exemption for charitable non-profits will cov.er only a pOrtion of providers arui will contUse 
immigrBDt clients and providers in tI1eir colllIllllnities. Benefit providers roay believe they are in a 
risky legal position and may choose to v~ anyway. 

i i 
I 
I 
I 

~ 
I 
I 

IaJ 008 
!i!I OU7 



~9J~9S TUE ~J: 17 FAX 202 456 5li.§.L_. 

02/02/9S MON 16:14 FAX 202 619 3437 

DOMESTIC POLICY COL 
OCR/ES 

Our programs would be subject to widely vuying administrative burdens and client requirements. 
For eKal1lple, 60% of Administration on: Aging, Metema1 and Child Health and Title X FanDly 
Planning programs are administered by public agencies and would not be exempt from verification 
requirements through the non-profit exemption. 

A broad interpretation may inorease prJsure On the Attorney General to use her authority to 
exempt programs necesSlily to protect 1ife and safety. The current criteria may DOt be explicit 
enoup fur providers to be confident of their status and they may request speci:li.c interpretation. 

I 
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Federal Public Benefit -- Briefing Paper 

Purpose of Meeting: To get an update on HHS on this issue. They will present new arguments 
that they believe support their original draft definition. In addition, we want to ask them about 
some new arguments presented to us by immigration advocates in a meeting last week. 

Attending the Meeting: 

• From HHS: Kevin Thurm, Peggy Hamburg (new ASPE Assistant Secretary), Anna 
Durand and Andy Hyman from HHS general counsel; Dennis Hayashi from HHS Civil 
Rights office 

• From OMB: Barbara Chow and staffers; possibly Josh Gotbaum; and Steve Aitken from 
OMB general counsel 

• WH Counsel: Rob Weiner 
• DOJ OLC: Randy Moss 

What the Law Says: Under welfare reform, "an alien who is not a qualified alien is not 
eligible for any Federal public benefit." Most non-qualified aliens are illegal immigrants. 

Federal public benefits are defmed as: 

"any retirement, welfare, health, disability, public or assisted housing, postsecondary 
education, food assistance, unemployment benefit, or any other similar benefit for 
which payments or assistance are provided to an individual, household or family 
eligibility units by an agency of the United States or by appropriated funds of the 
United States. " 

Exemptions to this policy are given for emergency Medicaid; emergency disaster relief; 
certain public health assistance; and programs specified by the Attorney General that meet 
three criteria (provide in-kind assistance, do not condition assistance on income, and are 
necessary for the protection of life and safety). Non-profit groups are exempt from verifying 
eligibility for federal public benefits. 

Effect on Agencies Other than HHS: Most agencies have been able to readily identify the 
programs that should be considered Federal public benefits. For Education, the 
"postsecondary education" limitation in the legislation provides guidance that excludes all 
elementary and secondary education programs (and Head Start) from the restrictions. For 
HUD, legislative language specific to its programs causes public housing and Section 8 
assisted housing to be considered public benefits but most homeless shelters would be included 
in the Attorney General's exemption list. For USDA, school lunch, WIC, and related 
programs are exempt. For DOL, the legislative language specifically includes unemployment 
benefits and it is expected that job training services will also be considered Federal public 
benefits. 



,. 

HHS Programs: HHS has a draft defInition of Federal public benefIts that would exclude a 
number of programs from the restrictions, including Community Health Centers (CHCs), 
Maternal and Child Health, substance abuse grants, Administration on Aging programs, and 
others. Programs that would be considered Federal public benefIts include TANF, Medicaid, 
Medicare, LIHEAP, Indian Health Service programs, Ryan White, SSBG, child care, and 
others (some of which were already off-limits to illegal aliens before welfare reform). 

HHS Draft Definition: HHS argues that the term "public benefIt" as used in the law is 
ambiguous and requires interpretation. Ambiguity is created, in part, by the term "eligibility 
unit" in the Act. Given the ambiguity, HHS looks to the provision on verifIcation rules 
(Section 432) for clarifIcation. This provision requires the Attorney General to "promulgate 
regulations requiring verifIcation that a person applying for a federal public benefIt. .. is a 
qualifIed alien 

HHS argues that this implies that a federal public benefIt is something that requires an 
"application," and an application requires provision of information for the purpose of 
determining eligibility. To minimize administrative burden, HHS thinks that programs that do 
not currently verify eligibility should not be required to begin doing so now. Therefore, 
programs that have no eligibility requirements, or which do not verify eligibility as a matter of 
course, are not "public benefIts" for the purposes of welfare reform. 

Advocates' Position: Groups are concerned that verifying immigration status in order to 
comply with this provision will be very burdensome administratively. They are also very 
concerned that legal immigrants will be discouraged from applying for benefIts if they also 
have illegal immigrants in their household. They argue that programs like CHCs provide 
important health services, such as prenatal care, that are in the national interest to have widely 
available. They believe that, in spite of the non-profit exemption, groups will be afraid not to 
enforce the definition. 

Legal Arguments Offered by Advocates: 

• The phrase "any other similar benefit" should allow HHS to exclude programs like child 
care, which are not similar to any of the enumerated benefits. 

• The phrase "payments or assistance" has a legal meaning in the health world that 
distinguishes it from health services. 

• Federal funds that pass through many hands before benefitting members of the public 
should not be considered "appropriated funds of the United States." 

• The phrase "individual, household, or family eligibility unit" should allow HHS to 
exclude all block grants. 

• DO] should consider revisiting the AG list of exempt programs to see if any additional 
programs should be listed there. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Federal public benefit definition 

Rob Weiner just told me the following: OLC has informed HHS that they think their proposed 
definition of federal public benefits is "not tenable." HHS has therefore gone back to the drawing 
board. Presumably they will run their next proposal by OLC. 

HHS may choose to consider Rob's suggested rearling of the law but OLe has Qat expressed an 
opinion on that reading yet (nor were they asked to). 

Message Sent To: 

Elena Kagan/OPD/EOP 
Jose Cerda 1I1/0PD/EOP 
Leanne A. Shimabukuro/OPD/EOP 
Julie A. Fernandes/OPD/EOP 
Jack A. Smalligan/OMB/EOP 
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